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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

The Freecycle Network
Applicant

v Opposition No. 91168664

Freecyclesunnyvale
Opposer

MOTION TO SUSPEND FOR CIVIL ACTION

Pursuant to Trademark Trial and Appeal Board Manual of Procedure Rule 510.02(a)
and 37 CFR 2.117(a), Applicant hereby requests that Opposition Proceeding No. 91168664
(the "Opposition") be suspended pending the outcome of civil action Case No.

C 06-00324 CW, pending before the United States District Court, Northern District of
California between the Opposer and Applicant as set forth below. Applicant believes that the
issues set forth in the civil action will have direct bearing on the issues presented in the
Opposition.

Attached is a true and correct confirmed copy of the Civil Complaint filed by
Opposer on January 18, 2006, in the United States District Court, Northern District of
California (the "Complaint"). As the issues that are the subject of the civil action bear
directly on the issues and allegations in the Opposition, Applicant respectfully requests that

the Opposition be suspended immediately.

[60383-7001/SL061180.091] 4/28/06



A copy of this Motion with all attachments is being served on Opposer's counsel of

record by first class mail on April 28, 2006.

Respectfully submitted this 28" day of April, 2006.

PERKINS COIE LLP

1201 Phird Avenug, Suite 4800
Seattle, WA 98101-3099
Telephone: (206) 359-8000
Fax: (206) 359-9000
Jvana@perkinscoie.com

Attorneys for The Freecycle Network

[60383-7001/SL061180.091] 4/28/06



CERTIFICATE OF MAILING
I hereby certify that on April 28, 2006, I filed via the Electronic System for

Trademark Trials and Appeals this MOTION TO SUSPEND FOR CIVIL ACTION with the
U.S. Patent and Trademark Office:

with a copy via First Class Mail to:

Ian N. Feinberg

Mayer Brown Rowe & Maw LLP

Two Palo Alto Square. Suite 3003000 El Camino Real

Palo Alto, CA 94306
ifeinberg@mayerbrownrowe.com

(Attorneys for Opposer)

Linda L. Martin

[60383-7OOI/SL061 180.091] -3~ 4/28/06



United States District Court

NORTHERN DISTRICT OF CALIFORNIA

SUMMONS IN A CIVIL CASE
CASE NUMBER:

FreecycleSunnyvale

V. @j‘x@
The Freecycle Network -

TO: (Name and address of defendant) E{;ﬁ Fgm%u
E=iriing

The Freecycle Network

P.C. Box 294

Tucson AZ 85702-0294

c/o Statutory Agent for Service of Process
James A. Jutry

2525 N. Broadway #200

Tucson AZ B5716

YOU ARE HEREBY SUMMONED anc required to serve upon PLAINTIFF'S ATTORNEY (name and address)

fan N. Feinberg (SBN 88324)
ifeinberg@mayerbrownrowe.com
MAYER, BROWN, ROWE & MAW LLP
Two Palo Alto Square, Suite 300

3000 El Camino Real

Palo Alto, CA 94308-2112
Telephone: (850) 331-2000

an answer to the complaint which is herewith served upon you, within <Y days after service of this summons upon you,
exclusive of the day of service. If you fail io do so, judgement by default will be taken against you for the rellef demanded in
the complaint. You must also file your answer with the Clerk of this Court within a reasonabie period of time after service.

CLERK DATE,
BEERET =

Richard W. Wieking
eabd 1R 7006

{BY) DEPUTY CLERK



AQ 440 (Rev 8/01) Summons in 2 Civil Action

RETURN OF SERVICE

DATE
Service of the Summons and Complaint was made by me

Name of SERVER
TILE

Check one box below to indicate appropriate method of service

| Saerved Personally upon the Defendant. Place where served:

discretion then residing therein
Name of person with whom the summons and complaint were left:

O Returned unexecuted:

[ Cther {specify}:

d Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and

STATEMENT OF SERVICE FEES

TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

! declare under penalty of perjiury under the laws of the United States of America that the foregoing
information contained in the Return of Service and Statement of Service Fees is true and correct

Executed on

Date Signature of Server

Address of Server

{1} As towho may serve a summons see Rule 4 of the Federal Rules of Civil Procedurs
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{ CIVIL COVER SHEET

The J5-44 civi cover sheet and the information contained hersin nelther replace nor supplement the filing and service of pleadiags or other papers as required by
law, except as provided by local rules of courl. This form, approved by the Judicial Conference of the Unlted States in Sepiember 1974, is required for the use of
the Clerk of Court for the purpose of initiating the civil docket sheel {SEE INSTRUCTIONS ON PAGE TWO )

L{a) PLAINTIFFS DEFENDANTS
FreecycleSunnyvale The Freecycie Network

COUNTY OF RESIDENCE OF FIRST LISTED DEFENDANT
{b) COUNTY OF RESIDENGE OF FIRST LISTED PLAINTIFF (IN U8, PLAINTIFF CASES ONLY)

(EXCEPT INU.S PLAINTIFF CASES) NOTE: IN LAND CONDEMNATION CASES. USE THE LOGATION OF THE
TRACT OF LAND INVOLVED

Santa Clara

{C} ATTORNMEYS (FIRM NAME. ADDRESS. AND TELEPHONE NUMBER) ATTORNEYS [IF KNOWN)

MAYER, BROWN, ROWE & MAW LLP ((650) 331-2000) . .
Two Palo Ao Square, Suite 300, Palo Ao, CA 94306-2112 4 A @ =i ..
. BASIS OF JURISDICTION (rsce s x mongsoxonun) | Wl CITIZENSHIF OF PRINCIPAL PARTIES. Lace av'xn cne 0% Fo puaire
{For diversity cases only = e E ﬁ PRoX FOR DEFEND ANT)
It U5 Govermmant PTE DER™| E ; E : : PTF DEF
Plaintitf K713 Faderal Guaslion Cllizen of THis Stata e h incarporated or Principai Place [o14  [¢
{US Govarnmani Not s Pasty) of Buginass la This Stata

[J2us Govamment
Cllizen of Anpthar States [t L2 W Incorpamied and Princlpal Placa [276  [Tls

Dofondant [14 Diversity
{Indicats CHizanship of Parlins in of Businens In Another State
llam 11t} Cilizen ur Sublact of a s s Foraiga Nation 36 [Js
Foraign Couniry

iv. ORIGIN (PLACE AN "X"IN ONE BOX ONLY)
21 Original 7] Romeved from [2] Ramandod from 1 Rainslatod or 2l Transfarod trom 1 Mullidistet T3 Appoal to Distriet

Progsading Stats Court Appolinle Courl Racpenad Another district Litigation Jugge from Magistrata

{specify) Judgmant

V. NATURE OF SUIT (PLACE AN "X"IN ONE BOX ONLY)

CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES
£21110 insurance PERSOMNAL INJURY PERSONAL INJURY 7610 Agriculture 422 Appeal 28 USC 153 73400 Stata Reopportionment
1120 Marine [ 1310 Alrplane 71362 Persanal Injiery [&26 Gther Food & Drug [C3423 Withdmwal 28 USC 157 {1410 Artitrust
EZF 130 Miller Act 1315 Alrplano Product Mad Majpracllce (1925 Drix) Rolatod Sekurn of {1430 Banks and Banklng
[C}440 Hegotiobie instrument Llabliy 71285 Personal Injury Proporty 21 USC 881 s cafiCC Ratosinte.
7150 Recovary of Overpaymont 1320 Assault Like! & Praduct Lisbillty (1636 Liguoriaws PROPERTY RIGHTS L1460 Doporation

& Enfercement of Slander [J368 Asbostos Porsonal 1646 RR & Fruck 1470 Rackoteor Infl d nnd

Juggment 1334 FedoratEmpioyors injury Product Liablllty  iMgso Aldine Regs (1820 Copyrghts Corrupt Organizations
[Z1454 Modicare Act Liabllity 3860 Occupatonal 1830 Patent 3810 Solective Sordco
[1452 Rocovary of Defaulind (7340 Marina PERSQONAL PROPERTY Safoty'Hoallh 21840 Tradomark [1856 Socurltize/Commoditing!

Siwdent Loans (Exet [~7345 Marine Product 73370 Other Fraud Llga0 Other Excharge

Vetorans) Linbilty 73371 Truth In Landing BO 1. SEC [Z3875 Cuntomer Cisatlorsge
{71153 Rocovary of Cwerpaymant  [J350 Mator Vohiclo 1380 Other Parsonal LABOR SOCIA URITY 12 USC 3418

ol Vetoran's Benelits £71355 Mator Vohlcle Property Damage 71881 Agrouliuml Acts
26D Stackhotders Sults ProdustLiablitly  [T1385 Proparty Damage L1710 Fair Labor Standanta Act |[1561 HIA{1385H) 1807 Ecomomic Stabllization
[F180 Other Contract [71360 Other Personal Injury Product Liabllity E3720 LaborMgmt Relations 1862 Black Lung (923) Act

3730 LaborMymt Roporing & [[J803 DIWC/DIWW (405(g})

3185 Contmct Product Liabllity EJaa3 environmental atters
1186 F Nee Disclosum Act 1864 SSID Title XVI i)

ranchls 3740 Rallway Eabor Act E1855 RS (405(g)) 834 Enemy Allocafion Act

[3700 Othoriabor Litlgation L1665 Frondem of Informatlon
REA{ PROPERTY CiViL. RIGHTS PRISONER PETITIONS (3791 Empl.Rat. tnc. Socurily FEDERAL TAX SUITS Act
e 500 Appoal of Foo
[Z1240 Land Condamnation [1441 Voting 1540 Motion to Vasste Act [1874 Taxes (US Plainiit or - b':f,mm,gfun Under
{7226 Foreclosure [.1442 Employment Spntence Haboos Compun: Defondant Equnl Accoss o Justice
{73230 Rent Loase & Ejectment  E3%43 aﬂll'f'"ﬁ 1538 Gonaral 1871 IRS - Third Pasty 7850 Gonsthutionality of State
3240 Torts to Land %ﬁ: e il Rlahis|1595 Dooth Ponaity 26 USG TE09 S atula
1245 Tort Product Linblilty 445 Amar wi dlsng-r Empl (1540 Mandamus & Other ET3890 Other Statutory Actlons
[C1290 All Othor Real Proporty 1448 Ammer wi disab - Othor 1550 Civk Rights
["1480 Consumer Credlt 1-3355 Prizon Conditlon
1490 CablniSatellte TV

VI. CAUSE OF ACTION (GITE THE US CIVIL STATUTE UNDER WHIGH YOU ARE FILING AND WRITE BRIEF STATEMENT OF CAUSE. DO NOT
CITE JURISDICTIONAL STATUTES UNLESS DIVERSITY)
Plaintiff seeks declaratory judgment of non-infringement under Lanham Act (17 U.S.C. § 1051 et seq.) of defendant's alleged trademark
rights in generic term "freecycle” and/or logo licensed to Plaintiff

VIL REQUESTED IN COMPLAINT: [ZICHECK IF THIS IS A CLASS ACTION  DEMAND $mCHEDCK YES enly If demanded ir complaint:

UNDERFRC.P.23 JURY DEMAND:RO YES £ NO

VIL. RELATED CASE{S) PLEASE REFERTO CIVIL L.R. 3-12 CONCERNING REQLIREMENT TO FILE

iF ANY “NOTICE OF RELATED CASE".
IX. DIVISIONAL ASSIGNMENT (CIVIL L.R. 3-2)

(PLACE AND “X” IN ONE BOX ONLY) [ SAN FRANCISCO/OAKLAND [ sAN JOSE
DATE SIGNATUR /F,erﬁo}mz OF RECORD

' * -
| ) |8|z005 s
-"'h*-—,._,_”__
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INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM IS-44
Authority For Civil Cover Sheet

The IS-44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and service of pleading or
other papers as required by law, except as provided by focal mles of court. This form, approved by the Judicial Conference of the United States
in September 1974, is required for the use of the Clerk of Coust for the purpose of initiating the civil docket sheet Consequently a civil cover
sheer is submitted to the Clerk of Court for each civil complaint filed The anorney filing a case should complete the form as follows:

i (&) Plaintffs - Defendants Enter names {last, first, middie initial) of plaintiff and defendant If the plaintiff or defendant isa govemment
ageney, use only the full name or standard abbreviations. If the plaintiff or defendant is an official within a govemment agency, identify first the
agency and then the official, giving both name and title

(b) County of Residence. For sach civil case filed, except U S. plaintiff cases, enter the name of the county where the first listed plaintift
resides at the time of filing In US plaintiff cases, enter the name of the county in whick the first listed defendant resides at the time of filing
{NOTE: in land condemnation cases, the county of residence of the “defendant” is the tocation of the tract of land invoived )

(c) Attorneys. Enter the finn name, address, telephone number, and attorney of record. If there are several attorneys, list them on an
attachment, noting in this section "{see attachment)"

M. Jurisdiction The basis of jurisdiction is set forth under Rule &(a) F R CP., which requires that jurisdictions be shown in pieadings Place
an *X'" in one of the boxes If there is more than one basis of jurisdiction, precedence is given in the order shown below

United States plaingifif (1) Jurisdiction based on 28 U S C. 1345 and 1348, Suits by agencies and officers of the United States are included here
United States defendant (2) When the plaintiff is suing the United States, its officers or agencies, place an *X" in this box

Federal question (3) This refers to suits under 28 U 8 C. 1331, where jurisdiction arises under the Constitution of the United States, an
amendment to the Constitution, an act of Congress or a treaty of the United States In cases where the U.S {5 a party, the U S. plaintiff or
defendant code takes precedence, and box 1 or 2 should be marked.

Diversity of citizenship (4) This refers to suits under 28 U S.C. 1332, where parties are citizens of different states When Box 4 is checked, the
citizenship of the different parties must be checked (See Section II below; federal question actions take precedence over diversity cases)

III  Residence (citizenship) of Principal Parties This section of the 1544 is to be completed if diversity of citizenship was indicated above.
Mark this section for each principal porty

4l

IV. Orgin. Place an "X" in one of the seven boxes
Original Proceedings (1) Cases which originate in the United States district courts

Removed from State Court (2) Proceedings initiated in state couris may be removed to the district courts under Title 28 US.C., Section 1441
When the petition for removal is manted, check this box.

Remanded from Appellate Court (3) Check this box for cases remanded to the district court for further action Use the date of remand as the
filing date

Reinstated or Reopened. (4) Check this box for cases reinstated or reopened in the district court Use the reopening date as the filing date

Transferred from Another District (5) For cases transferred under Title 28 U.S C Section 1404(a). Do not use this for within district transiers or
multidistrict litigation transfers.

Multidistrict Litigation. (6) Check this box when a multidisirict ease is ransferred into the district under authority of Tide 28 U SC. Section
1407 When this box is checked, do not check (3) above

Appeal to District Judee from Magistrate Judgment (7) Check this box foran appenl from a magistrate judge's decision

Vv Nature of Suit Place an "X" in the appropriate box. If the nature of suit cannot be determined, be sure the cause of action, in Section IY
ahove, is sufficient to enable the deputy clerk or the statistical cletks in the Administrative Office 10 determine the nature of suit. If the cause fits
more than one nature of suit, select the most definitive

VI. Cause of Action Repost the civil statute directly related to the cause of action and give a brief deseription of the cause
VII. Requested in Complaint Class Action Place an "X" in this box if you are filing a class action under Ruie 23, FR Cv.?

Demand. In this space enter the doljar amount (in thousands of dotlais) being demanded or indicate other demand such as a preliminary
injupction.

Jury Demand Check the appropriate box to indicate whether or not a jury is being demanded

VI Related Cases This section of the 18-44 is used to reference related pending cases if any. ¥ there are related pending cases, insert the
docket numbers and the corresponding judge names for such cases Date and Attorney Signature.

Date and Attorney Signature. Date and sign the civil cover sheet.



UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JAN 18 7006
FREECYCLE SUNNYVALE , L G EAING
No. C 06-00324 CW ' T COURT NIB
Plaintiff (s), : F CALFOR
V. ORDER SETTING INITIAL CASE
MANAGEMENT CONFERENCE
THE FREECYCLE NETWORK, AND ADR DEADLINES
Defendant(s).

IT IS HEREBY ORDERED that this action is assigned to the Honorable Claudia Wilken.
When serving the complaint or notice of removal, the plaintiff or removing defendant must serve on all
other parties a copy of this order, the handbook entitled “Dispute Resolution Procedures in the
Northern District of California” and all other documents specified in Civil Local Rule 4-2. Counsel
must comply with the case schedule listed below unless the Court otherwise orders.

IT IS FURTHER ORDERED that this action is assigned to the Alternative Dispute Resolution
(ADR) Multi-Option Program governed by ADR Local Rule 3. Counsel and clients shall familiarize
themselves with that rule and with the handbook entitied “Dispute Resolution Procedures in the
Northern District of California.”

CASE SCHEDULE -ADR MULTI-OPTION PROGRAM

Date Event Governing Rule

1/18/2006 Complaint Filed

3/31/2006 Last day to: FRCivP 26(F) & ADR
« meet and confer re: initial disclosures, early L.R. 3-5

settlement, ADR process selection, and discovery plan

» file Joint ADR Certification with Stipulation to ADR  Civil LR, 16-8
Process or Notice of Need for ADR Phone
Conference

4/14/2006 Last day to complete initial disclosures or state objection  ERCivP 26(a) (1)
in Rule 26(f) Report, file Case Management Statement Civil LR.16-9
and file/serve Rule 26(f) Report

4/21/2006 CASE MANAGEMENT CONFERENCE (CMC) in  Civil L.R. 16-10
Couriroom 2, Oakland at 1:30 PM




NOTICE

Ccriminal Law and Motion calendar is conducted on Mondays at
2:00 p.m. Civil Law and Motion calendar is conducted on Fridays
at 10:00 a.m. Case Management Conferences and Pretrial
Conferences are conducted on Fridays at 1:30 p.m. Order of call
is determined by the Court. counsel need not reserve a hearing
date for civil motions; however, counsel are advised to check
the legal newspapers OI the Court's website at

v

www ., cand .uscourts.gov for unavailable dates.

Motions for Summary Judgment: All issues shall be contained
within one motion and shall conform with Civil L.R. 7-2.
geparate statements of undisputed facts in support of or in
opposition to motions for summary judgment will not be
considered by the Court. ({See civil Local Rule 56-2{a)). All
priefing on motions for summary judgment must be included in the
memoranda of points and authorities in support of, opposition
to, or reply to the motion, and must comply with the page limits
of Civil Local Rule 7-4. The memoranda should include a
atatement of facts supported by citations to the declarations
filed with respect to the motion. Cross Or counter-motions
=hall be contained within the opposition to any motion for
summary judgment and shall conform with civil L.R. 7-3. The
Court may, sua sponte or pursuant to a motion under Civii L.R.
-3, reschedule the hearing so as to give a moving party time to
file a surreply to the cross oOr counter-motion.

A1l DISCOVERY MOTIONS are referred to a Magistrate Judge to
be heard and considered at the convenience of his/her calendar.
All such matters shall be noticed by the moving party for
hearing on the assigned Magistrate Judge's regular law and
motion calendar, oOr pursuant to that Judge's procedures.

In all "E-Filing" cases when filing papers in connection
with any motion for determination by the judge, the parties
shall, in addition toO filing papers electronically, lodge with
chambers a printed copy of the papers by the close of the next
court day following the day the papers are filed electronically.
These printed copies shall be marked “Chambers Copy” and shall
be submitted to the Clerk’'s Office, in an envelope clearly
marked with the judge's name, case number and "E-Filing Chambers
Copy." Parties shall not file a paper copY of any document with
the Clerk's Office that has already been filed electronically.

(rev. 8/15/02)
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Tan N. Feinberg (SBN 88324)
ifeinberg@mayerbrownrowe.com

Eric B. Evans (SBN 232476)
eevans(@mayerbrownrowe.com

MAYER, BROWN, ROWE & MAW LLP

Two Palo Alto Square, Suite 300 ;

3000 El Camino Real JAN 182008

Palo Alto, CA 94306-2112 0 W, WIEKING

Telephone:  (650) 331-2000 o S pRIEY Buar

Facsimile:  (650) 331-2060 NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE

Attorneys for Plaintiff

FREECYCLESUNNYVALE

UNITED STATES DISTRICT COURT Eilin g
NORTHERN DISTRICT OF CALIFORNIA r

SAN JOSE DIVISION
FREECYCLESUNNYVALE, @ @ﬁz&om Enfg
a California unincorporated association, YA VWS R e
COMPLAINT FOR DECLARATORY
Plaintiff, JUDGMENT OF TRADEMARK NON-
INFRINGEMENT AND TORTIOUS
V. INTERFERENCE WITH BUSINESS
RELATIONS
THE FREECYCLE NETWORK,
an Arizona corporation, CERTIFICATION OF INTERESTED
PARTIES
Defendant.

COMPLAINT AND JURY TRIAL DEMAND





























































































































































